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IN THE SUPREME COURT OF THE STATE OF UTAH 
CITY OF SALINA, 
Plaintiff 
vs. 
DON H. WISDEN, 
Defendant 
- Respondent 
- Appellant 
RESPONDENT'S BRIEF 
Case No. 20499 
CITY OF SALINA, 
Plaintiff 
vs . 
JOSEPH M. WISDEN, 
Defendant 
- Respondent 
- Appellant 
Case No. 20498 
(consolidated with Case 
No. 20499 by Order dated 
April 19, 1985) 
This appeal is taken from the Sixth Judicial District 
Court in and for the County of Sevier, State of Utah, the 
Honorable Don V. Tibbs, presiding. 
Don H. Wisden 
590 North 1350 West 
Provo, Utah 84604 
Joseph M. Wisden 
950 North 1350 West 
Provo, Utah 84604 
Appellants 
D. Michael Jorgensen 
Attorney at Law 
143 South State Street 
Salina, Utah 84654 
Attorney for Respondent 
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STATEMENT OF ISSUES PRESENTED ON APPEAL 
Have Appellants presented a case involving the validity 
or constitutionality of a statute within the meaning of 
Article VIII, Section 9, Constitution of Utah? 
STATEMENT OF FACTS 
1. On February 23, 1984, Appellant Joseph M. Wisden 
was charged with five counts of violating Title 41 Utah 
Code Annotated relating to motor vehicles and Don H. Wisden 
was charged with one count of violating Title 41 Utah Code 
Annotated. (R. page 1, P 293 Rec. page 38-40) 
2. The Appellants were found guilty on all counts 
by a jury trial in the Justice Court. 
3. That the Appellants appealed the decision of the 
Justice Court to the District Court. 
4* The Appellants were found guilty of all counts 
by jury trial in the District Court. 
SUMMARY OF ARGUMENT 
Juries in the Justice Court and in the District Court 
trial de novo have determined the facts in this matter. 
The jurors determined Appellants had violated the law as 
alleged in the information. The Appellants have failed to 
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challenge the constitutionality of any of the statutes 
under which they were convicted. Appellants merely con-
tend that the statutes do not apply to some special class 
of individuals referred to as "freemen" which they allege 
to belong. Appellants do not challenge the constitution-
ality of the statutes and the statutes apply to the Appel-
lants herein. 
ARGUMENT 
POINT 1 
THE FACTS IN THE INSTANT CASE ARE UNDISPUTED AND 
HAVE BEEN DETERMINED BY TWO COURTS AND TWO JURIES TO 
CONSTITUTE A VIOLATION OF THE LAW. 
Appellant, Joseph M. Wisden, was charged with opera-
tion of a motor-vehicle without a license contrary to 
Section 41-2-2 Utah Code Annotated, 1953 as amended. Two 
juries found the Appellant guilty of operating a motor 
vehicle without a driver's license and the Appellant him-
self admits that he has no license in the State of Utah or 
in any other state. (T. 72, T. 185) 
Joseph M. Wisden was charged with the operation of an 
unsafe motor-vehicle in violation of Section 41-6-117, Utah 
Code Annotated as amended. The unrefuted evidence is that 
Mr. Wisden was operating a motor-vehicle without tail lights 
or without proper headlights. This was determined to be 
true by two juries. 
• - 2 -
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Appellant, Joseph MG Wisden, was charged with 
operation of a motor-vehicle without registration, 
contrary to Section 41-1-18, Utah Code Annotated 1953, 
as amended. The Appellant, Joseph Wisden, admits that 
there is no registration on the vehicle (T. Ill, T. 117, 
T. 154, T. 157.) He also admits that he has been a resi-
dent of the State of Utah and more specifically, Manti, 
Sanpete County, for a period of 15 months prior to this 
violation. (T. 156) Again two juries found that he had 
violated the law. 
Appellant, Joseph M. Wisden, was charged with failure 
to display safety inspection sticker, contrary to Section 
41-6-158, Utah Code Annotated, 1953 amended. 
The Appellant, Joseph M. Wisden, admits that his 
vehicle did not bear a safety inspection sticker as re-
quired by Utah law. (T. 154, T. 157.) 
Appellant, Jospeh M. Wisden, was charged with fail-
ure to comply with the lawful order of a police officer 
contrary to Section 41-6-113, Utah Code Annotated, 1953 
as amended. Again two juries, based on the facts pre-
sentee^ found that Appellants had violated this statute. 
The Appellants contend that the order given to them 
would not fall within the scope of the statute. Not-
withstanding this argument, this does not raise a case 
- 3 -
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involving the validity or of constitutionality of a statute, 
The Supreme Court of Utah in Vernal City vs. Critton (1977) 
(565 P. 2d 408) held that the assertion that a criminal 
statute is unconstitutionally applied is not a case involv-
ing the validity or constitutionality of the statute within 
the meaning of Article VIII, Section 9 of the Constitution 
of Utah. 
POINT 2 
THE 
LATE THE 
ERROR IS 
USE OF SIX JURORS TO HEAR THE CASE DOES NOT VIO-
APPELLANTS RIGHT AND, EVEN IF IT WERE ERROR, SUCH 
NOT SUBJECT TO APPEAL AS IT DOES NOT INVOLVE THE 
CONSTITUTIONALITY OE ORDINANCE OR STATUTE. 
Article I, Section 10, of the Constitution of the 
State of Utah provides that: 
"In capital cases the right of trial by jury shall 
remain inviolate. In courts of general jurisdiction, 
except in capital cases, a jury shall consist of 
eight jurors. In courts of inferior jurisdiction 
the jury shall consist of four jurors.***11 
Prior to 1979, Section 78-46-5 Utah Code Annotated 
read substantially the same. In 19 7 9 the legislature 
re-enacted Section 78-46-5 adding the following: 
"(3) A trial jury in a circuit court or a justice 
court shall consist of six jurors in a class A 
misdemeanor trial, and in other criminal or civil 
cases the trial jury shall consist of four jurors or 
of any number less than four upon which the parties 
may agree in open court." 
The United States Supreme Court in considering the 
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application of the sixth and Fourteenth Amendments to the 
United States Constitution has held that no fewer than six 
jurors may hear a case where a maximum possible punishment 
for the crime exceeds six months imprisonment, Ballew vs. 
Georgia (1978) 435 U. S. 223, 55L Ed 2d 268, 98 S Ct 1029. 
The Utah Supreme Court, in considering the number of 
jurors to hear a case in the District Court on a trial 
de novo, has held that the appeal does not change the num-
ber of jurors required to hear the case. In State vs. 
Nuttal (1980) 611 P. 2d 722, the Supreme Court of the 
State of Utah held in a case involving a class B mis-
demeanor, driving under the influence of alcohol, that 
the Defendant faced a maximum possible imprisonment of 
six months and had no federally protected right to a 
jury trial and therefore, could not claim a six member 
panel as opposed to a four member jury which convicted the 
Defendant. 
In the present case the trial judge, apparently in an 
abundance of caution, impaneled a six member jury instead 
of a four member jury. The Supreme Court of Utah consid-
ering this sort of case held in Salt Lake City vs. West 
Gallery, Inc. (1978) 573 P. 2d 12 83 at P. 1284: 
"Even if error to allow four jurors, such error is 
not subject to appeal as it does not involve consti-
tutionality of ordinance or statute." 
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The Court went on to hold: 
"We believe and hold that statutes, with respect to 
jurisdictional matters relating to the number of 
jurors in city courts, set at four are not changed 
to another number by an appeal," Salt Lake City vs. 
West Gallery, Inc., supra, at 1284. 
POINT 3 
THE ISSUE OF JURISDICTION OF THE PERSON DOES NOT RAISE 
AN ISSUE AS TO THE CONSTITUTIONALITY OR A VALIDITY OF A 
STATUTE. 
Appellants admit that the District Court had jurisdic-
tion by virtue of Appellants appeal to the District Court 
from the Justice Court decision. Their basis for asserting 
that the Justice Court lacked jurisdiction, is that they 
are "freemen" and therefore, are not subject to Title 41, 
Utah Code Annotated. 
This argument was also made in the case of Joseph M. 
Wisden vs. Salina City (1985) 709 P. 2d 371. In that case, 
Appellant, Joseph M. Wisden, made the argument that he 
was a "freeman" and was not subject to the motor-vehicle 
laws of the State of Utah. The Court in a per curiam 
decision found: 
"The substance of plaintiff's appeal basically is 
that defendant cannot impound plaintiff's property 
since statutes requiring registrations of vehicles 
- 6 -
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do not pertain to him. Plaintiff does not deny the 
lack of registration. He merely asserts that, as a 
freeman, he has the right to possess and use property 
as he sees fit. While that is true to a limited ex-
tent, all persons are subject to the police power 
of the state. For the betterment of society in gen-
eral, the legislature has regulated certain activity. 
One valid area of regulation involves the use of 
motor-vehicles. See generally 7 A Am, Jur, 2nd 
Automobiles and Highways Section 55. We have held 
that "The right to drive upon the highways is a 
privilege conferred subject to conditions; and 
it may be revoked if those conditions are violated." 
Smith vs. Cox, Utah 609 P 2d 1332 (1980)***" 
The Court, referring to Section 41-1-1 (T) Utah 
Code Annotated, 1953, fouiid that the registration statute 
applies to all persons, including every "natural person, 
partnership, association, or corporation." It is clear 
that the Supreme Court has previously rejected Appellants 
argument that as "freemen" they are exempt from the laws 
of the State of Utah. 
Even if "freemen" were exempt, such an argument does 
not constitute a case involving the validity or constitution-
ality of the statute. The mere assertion that a law is 
improperly applied to them does not give the Supreme Court 
jurisdiction to review a conviction after a trial de novo 
in the District Court following a conviction in Justice 
Court. See Vernal City vs. Critton (1977) 567 P. 2d 408. 
POINT 4 
APPELLANTS ALLEGED THEY WERE DENIED THE RIGHT TO 
COUNSEL. 
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Though this does not constitute a challenge to the 
validity or the constitutionality of the statute, such an 
allegation constitutes such a slur upon the Justice Court 
and the District Court that certain facts should be made 
clear to this Court. 
The Counsel that each Appellant desired to have re-
present them was each other. In other words, one brother 
wanted the other brother to represent him in all stages 
of the proceeding. Neither brother is an attorney. (R. 
93-94) To allow lay personnel to represent them in Court 
would have been an abrogation of the Court's duties. 
In fact, when the Defendants did request legal assis-
tance by a qualified Attorney, it was provided to them at 
the expense of Salina City. This resulted in the case of 
Joseph M. Wisden and Don H. Wisden, vs. District Court of 
Sevier County, State of Utah, (1985) 694 P. 2d 605, wherein 
the Appellants were represented by legal counsel. 
By desiring a lay person to represent them, the Appel-
lants effectively waived their right to legal counsel. 
CONCLUSION 
The Appellants have failed to present a case involving 
the validity or constitutionality of a statute within the 
meaning of Aritcle VIII, Section 9 of the Constitution of the 
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State of Utah. 
The Appellants merely assert that they constitute 
a privileged class not subject to the laws of the State of 
Utah. 
Even if this were a case involving the validity or 
constitutionality of a statute, their argument is frivolous 
and without merit. 
Dated this 21st day of March, 1986. 
fe£«s 
D. MICHAEL JQ^eWSEN 
Attorney fortuity of Salina 
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